service brakes in the past and was taken out of service fc
termination.  This is an unwarrantable failure."

On September 4, 1985, Inspector Steve Manis issued se
tion 104(b) Order No. 25221410, removing the truck from
service. The order reads: "No apparent effort was made h
the mine operator to repair the service brakes on the Dodg
welding truck. This equipment shall not be operated for a
purpose until inspected and released by an MSHA inspector.

MSHA's Testimony and Evidence

MSHA Inspector Ron Grabner confirmed that he inspecte
the respondent's mine on July 19, 1985, and issued the cit
tion on the welding truck.  He also confirmed that during ,
subsequent inspection of the truck conducted with Inspecto
Manis on September 4, 1985, three photographs of the truck
were taken, and he identified them as exhibit p-11.  other
than the repair of certain axle bolts that were loose and
missing on July 19, he was aware of no other changes made 1
the truck from July 19 to September 4, and the truck looke<
the same on both days (Tr. 147-151).

Mr. Grabner stated that the truck was converted so the
it could be used as a "welding truck," and that it was move
about the plant to service and repair equipment.  When he
first observed it in July, it was located at the new shakei
screen which was under construction, and when he observed i
in September, it was located at the old shaker screen.  He
confirmed that the service brake which normally activates t
rear wheels to stop the truck was completely removed from t
truck, and the brake pedal itself was missing (Tr. 151-154)

Mr. Grabner stated that during his inspection on July
leadman Jim Miller informed him that the truck had been dri
to the new shaker screen location (Tr. 154-166). Mr. G.rabn
believed that 'the missing brake condition constituted a sig
icant and substantial violation because it was reasonably
likely that an accident resulting in serious injuries could
occur before the condition was corrected (Tr. 155).  When hi
returned to the mine in September, the brakes had not been
repaired, and Mr. Manis issued an order.  At that time, Gre<
Brown confirmed that no effort had been made to repair the
truck (Tr. 157).

On cross-examination, Mr. Grabner confirmed that he hat
never observed the cited truck moving, but that Mr. Miller
advised him that it would run.  However, when he was there i
September the battery was dead, and the truck could not be

650 assembly rathe)
